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MEMORANDUM DECISION

The chapter 7 trustee filed a motion seeking approva of a stipulation entered into between the
trustee and four related creditors of the estate. The Stipulation provides for an accounting, payment of
proceeds to the four creditors and amutua release of any remaining clams. One of the debtors and an
unrelated creditor filed objections to the motion.

The objecting debtor, David C. Larson, is currently incarcerated. Mr. Larson has requested
that this court issue awrit of habeas corpus ad testificandum so that he might be present for the trid.
The mation dternaively request an extenson of time for the hearing. Mr. Larson clamsto have new
evidence that could affect the outcome of the bankruptcy case and asksto be present to “ defend
[him]sdf from inaccurate claims and actions”

Generdly, prisoners who bring civil actions have no absolute right to be present at any stage of

the proceedings. Holt v. Bitts, 619 F.2d 558 (6th Cir. 1980) (citing Price v. Johnston, 334 U.S. 266




(1948)). Whether the Debtor is deemed to have commenced this action by filing this bankruptcy case
or is deemed to be a defendant in an adversary proceeding is not dispositive of hisright to be present.
Courts have the power to issue writs “necessary or gppropriate in aid of their respective jurisdictions
and agreeable to the usages and principles of law.” 28 U.S.C. 81651(a). In concert with 28 U.S.C.
§2241, this power extends to the issuance of awrit commanding the presence of a prisoner in court.
Section 2241 provides that awrit of habeas corpus may be issued by “the Supreme Court, any justice
thereof, the digtrict courts and any circuit judge within their respective jurisdictions” 28 U.S.C. §2241
(1998). Itisnot clear whether a bankruptcy court as an adjunct of the ditrict court has independent

authority to issue such awrit. See In re Corndious, 214 B.R. 588 (Bankr. E.D. Ark 1997) (finding no

authority in bankruptcy court to issue writ of habeas corpus); Inre Bona, 124 B.R. 11 (S.D. N.Y.
1991) (discussing the doubtful authority of bankruptcy courts to issue writs of habeas corpus).

The Cornelious and Bona cases differ from the present case in one important respect: The

debtorsin each of those cases were seeking permanent release from prison. This done does not
resolve the problem as 82241 specifically includes writs of habeas corpus ad testificandum. 28 U.S.C.
§2241(c)(5) dates “The writ of habeas corpus shdl not extend to a prisoner unless— ... (5) Itis
necessary to bring him into court to testify or for trid.” Because of the questionable statutory authority
of bankruptcy courts to issue writs of habeas corpus, if it gppeared that the Debtor were entitled to the
issuance of the writ, this court would certify the matter to the didtrict court, with a recommendation that
the writ be issued by that court.

The issuance of awrit of habeas corpus ad tetificandum is committed to the discretion of the

court. Stonev. Morris, 546 F.2d 730, 735 (7th Cir. 1976) (citing Price v. Johnston, 334 U.S. 266

(1948)). The Seventh Circuit haslaid out eight factors to be considered by acourt in determining



whether it should issue awrit of habeas corpus ad testificandum:

1) The costs and inconvenience of trangporting the prisoner from his place of incarceration to

the courtroom;

2) Any potentid danger or security risks which the presence of the prisoner would pose to the
court;

3) Whether the matter at issue is subgtantid;

4) The need for an early determination;

5) The possbility of ddaying trid until the prisoner is released;

6) The probability of success on the merits;

7) The integrity of the correctiond system;

8) Theinterests of the inmate in presenting his testimony in person rather than by deposition.
Stonev. Morris, 546 F.2d 730, 735-36 (7th Cir. 1976). Because the issuance of the writ is
discretionary, no one factor is digpostive of the andyss.

My consderation of the factors suggests that awrit should not issue for Mr. Larson. Severa of
the factors indicate that the presence of Mr. Larson is not necessary. Firdt, the matter at issueis not
subgtantia. The motion before the court isfor the gpprova of a dipulation that is unlikely to have any
impact on Mr. Larson’srights. Second, there islittle likelihood that Mr. Larson’s objection will
succeed. The trustee evidently has considered the terms of the stipulation and determined the
agreement to bein the best interests of the estate. Mr. Larson provides no indication that he has any
relevant evidence that would militate againgt approving the stipulation. Third, despite the fact that Mr.
Larson is proceeding pro e, hisinterestsin gppearing in person are dight. Mr. Larson clamsto have

documents relevant to the case. There seems to be no reason that he cannot submit the documents



without making an gppearance in court. Further, it gppears that his wife (and discharged co-debtor)
prepared his motion requesting the issuance of the writ and did in fact Sgn the motion as his“attorney in
fact.” Thus, Mr. Larson would not necessarily go unrepresented at the hearing. Findly, ether party to
the sipulation isfree to cal Mr. Larson asawitnessif they fed he has information relevant to the
hearing.

The motion for extension of time does not indicate how much of adeay is requested.
However, it seemsthat Mr. Larson is seeking to delay the hearing until hisrelease from prison. While
the court does not know exactly when this release may occur, there is not adequate judtification to
delay the hearing until Mr. Larson’s incarceration ends.

Given the complete lack of support for the motion presented by Mr. Larson, the motion for a

writ to appear or to extend time of hearing is denied. An order may be entered accordingly.



